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No. D-3826
IN THE SUPREME COURT
OF TEXAS

LAVINA ROGERS, et ai,
Petitioner
COURT OF APPEALS FOR
THE SEVENTH DISTRICT
OF TEXAS

v.
RICANE ENTERPRISES,

INC., et ai,

Respondent

TO THE HONORABLE SUPREME COURT OF TEXAS:
Melvin W. Cockrell, Jr. respectfully requests permission to file this brief in the captioned
cause on behalf of the Amici Curiae noted on pages 2 and 3 of this brief

I.

INTEREST OF AMICI CURIAE AND COUNSEL.
A.

THE AMICI.
The Amici Curiae own and operate oil and gas leases in the State of Texas for the

production of hydrocarbons and represent the full range of producers from among the very largest
to among the very smallest. The Amici collectively represent ownership of a substantial amount of
Texas oil and gas reserves. In the vast majority of instances, these reserves were acquired either by
the direct acquisition or assignment of an oil and gas lease.

Consequently, the Amici are very

concerned with the laws, including the decisions of this Honorable Court, which would affect title

MWC: Amicus. pvb 21.1
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to their interests, particularly the manner by which their titles may be divested or lost. None of the
Amici have any financial interest in the outcome of this particular dispute.

B.

COUNSEL.
Counsel for the Amici has practiced oil and gas law in Texas exclusively since 1971

after a year as a briefing attorney for the United States Court of Appeals for the Fifth Circuit. He
has represented integrated major energy companies, large and small independent producers, royalty
owners, land owners, pipeline companies, and other parties involved in a variety of oil and gas
disputes.

Counsel has taught oil and gas law by invitation on both a resident basis (Texas Tech

University School of Law, Visiting Associate Professor of Law, 1982-83) and on an adjunct basis
(Southern Methodist University School of Law, 1986, 1990-). Counsel has been certified in oil, gas
and mineral law by the Texas Board of Legal Specialization since 1986. He has no financial interest
in the outcome of this case directly or indirectly. Counsel is very interested in the development and
path of Texas oil and gas law both as a student and as a practitioner.

II.

LIST OF AMICI.
Atlantic Richfield Company
P.O. Box 1610
Midland, Texas 79702

Austex Energy, Inc.
P.O. Box 2128

R. R. Carey, an individual
517 Rockcliff

Coastal Oil & Gas Corporation
9 Greenway Plaza, Suite 886
Houston, Texas 77046-0995

Granbury, Texas 76048

Granbury, Texas 76048

Enron Oil & Gas Company
P.O. Box 1188

Eagle Oil & Gas Co.
8111 Preston Road, Suite 900
Dallas, Texas 75225
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Houston, Texas 77251-1188
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Enserch Exploration, Inc.
301 South Harwood
Dallas, Texas 75201

Exxon Company, USA
(a Division of Exxon Corporation)
Greenspoint Plaza 4
16945 Northchase Drive
P.O. Box 4697
Houston, Texas 77210-4697

Fina Oil and Chemical Company
8350 North Central Expressway
Dallas, Texas 75206

Hunt Oil Company
Fountain Place
1445 Ross at Field
Dallas, Texas 75202-2785

Marsh Operating Company
1999 Bryan Street, Suite 3400
Dallas, Texas 75201

Oryx Energy Company
P.O. Box 2880
Dallas, Texas 75221-2880

Pogo Producing Company
5 Greenway Plaza, Suite 2700
Houston, Texas 77046-5017

Sonat Exploration Company
4 Greenway Plaza
Houston, Texas 77046

Union Pacific Resources Company
801 Cherry Street
Fort Worth, Texas 76101

United Oil & Minerals, Inc.
108 Wild Basin Road, Suite 320
Austin, Texas 78746

Vastar Resources, Inc.
15375 Memor:cil Drive
Houston, Texas 77079

III.

STATEMENT OF FACTS.
Amici incorporate the statement offaets found at 37 Supreme Court Joumal995

(June 15,

1994).

IV.

SUGGESTION OF AMICI CURIAE.
With deference to the Honorable Justices who would have held Texas Co. v. Davis, 254 S.W.

304 (Tex. 1923), as controlling in this case and would have expanded it to cover an assignment of
an oil and gas lease between working interest owners, and assuming this Honorable Court does not
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wish to take this opportunity to overrule or expressly limit Texas Co. v. Davis as it may have been
construed, it is respectfully suggested that the majority opinion is correct and should be sustained.
Accordingly, Amici would urge that Respondents' Motion for Rehearing filed in this Court on July
29, 1994 be overruled.

A.

TEXAS COMPANY V. DA VIS
1.

mSTORICAL

CONTEXT.

Texas Company v. Davis, 131 Tex. 321,254 S.W. 304 (1923), is a curious
case that, at least until recently, has been regarded as a legal anachronism, a "relic" of the very early
period of Texas oil and gas jurisprudence.

In some critical ways, the meaning of the language used

is not clear, at least from the reference point of current application. The opinion was written during
the period of greatest ferment in the development of Texas oil and gas law. The courts were
wrestling with such ultimate issues as title to fugacious mineral substances, the nature and extent
of interests covered by a Texas oil and gas lease, the duration of a mineral leasehold estate, and the
distinction between covenants (including implied covenants), conditions and limitations.

At this

same time, a young oil and gas industry was seeking to establish itself The cases of this time often
were in conflict and their rationale inconsistent.

The modem "unless" form lease instrument had

not been fully developed and early versions of it were competing with other forms of instruments
for use in conveying mineral title.
A consistent rationale was needed to resolve the uncertainty of the period and
to provide a unifying foundation on which to support the development of the future mineral
jurisprudence.

Three "bright line" cases were announced during a fourteen year period that served

to establish this foundation and clarify much of the confusion from conflicting decisions. The first
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of these opinions was Texas Company v. Daugherty, 107 Tex. 226, 176 S.W. 717 (1915), that firmly
committed Texas to the "ownership in place theory" as to oil and gas. Thenceforth, it was forever
settled in Texas that oil and gas was subject to absolute ownership in place, and its "fugitive nature"
notwithstanding,

minerals were subject to the same conveyance rules as the law applied to real

estate. Further clarity resulted from the announcement in 1923 of Stephens County v. Mid-Kansas
Oil and Gas Co., 113 Tex. 160,254 S.W. 290 (1923) (opinion dated two days prior to Texas Co. v.
Davis), that established the nature of the estate conveyed by a Texas oil and gas lease. The Court
reviewed various forms of mineral conveyances, early predecessors1 of the current ''unless'' lease

1It is clear that the instruments in question, in common with modem leases by their terms,
were subject to termination in the ''thereafter'' or secondary term by the cessation of production-or
in the initial or "primary" term by failure to pay what later were known as delay rentals. Quoting
Hardwicke's work on the Innocent Purchaser of an Oil and Gas Lease, the Court stated:

In each instance the lessee is given the right to enter and develop and to
appropriate the production, and this right terminates if not exercised within a stated
period, or if consideration is not paid for delay in commencing operations, and at all
events the right terminates at a definite time if production is not obtained in paying
quantities.
Whenever production is obtained in paying quantities, the right to
develop and to produce continues as long as the mineral is produced in paying
quantities.
Stephens County at 294.
In a succeeding paragraph, the Court stated:
Passing to the consideration of the precise nature of the title created by the
instruments before us, it seems obvious: first, that the grants might endure forever,
since the lands might never cease the profitable production of oil or gas; and, second,
that it was intended by all parties that the lands should be used for no other purpose
than the specified mineral exploration and production, and that the grants were to be
enjoyed only while such use continued and were to immediately terminate on
cessation of the use. At common law, a grant of land for such a term and for such
use and purpose-and
no other--created the estate called a base. qualified or
determinable fee, defined by Kent as "an interest which may continue forever, but
the estate is liable to be determined. without the aid of a conveyance. by some act or
(continued ...)
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fonn, concluded that differences in form were not controlling and held that all conveyed a corporeal
fee simple determinable estate in the oil and gas in place.2 The final bright line case of the
foundational trilogy was Waggoner Estate v. Sigler Oil Co., 118 Tex. 509, 19 S.W.2d 27 (1929), in
which the Court held that the usual remedy for breach of a covenant (in this case, the implied
covenant of further development) was not termination or cancellation of the lease (in whole or in
part), but damages. In its analysis, the Court distinguished a limitation from a covenant and refused
to imply a limitation to terminate a lease for breach of an implied covenant.
These three cases served to eliminate much of the earlier confusion and
provided a solid foundation for the subsequent development of Texas oil and gas law. The rationale
of many oil and gas cases, particularly in the title area, devolves from principles established in this
trilogy.
Having labored to reach these "bright lines," it is logical and reasonable that
the Court would be ill disposed to retreat from these holdings or to reinject confusion by adopting
principles inconsistent with those enunciated in this trilogy. In this regard, it is important to note
that title to land granted as a corporeal estate of inheritance, both at the time of the Davis case and
today, cannot be lost by abandonment. See, Rogers v. Ricane Enterprises, 772 S.W.2d 76, 79 (Tex.
1989) ("Ricane 1'); Hanrickv. Dodd, 62 Tex. 75 (1884); Allen v. West Lumber Co., 244 S.W. 499

\ ..continued)
event. circumscribing its continuance or extent." Kent's Commentaries, Vol. 4, pp.

8,9.
Stephens County at 295, (emphasis added).
~e estate was a fee because conceptually it could last forever; the estate was determinable
because it could terminate automatically, ipso facto, irrespective of the intention of the parties on
the happening of the limitational events: cessation of production in the secondary term or failure to
drill or pay a delay rental in the exploration, or initial, term. (See footnote 1 above.)
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(Tex. Comm. App. 1922); Hanks v. Magnolia
App.-Eastland

Petroleum

Co., 14 S.W.2d 348 (Tex. Civ.

1928), affirmed 24 S.W.2d 5 (Tex. Comm. App. 1930); 4 Lange on Land Titles

§406 (Texas Practice, West Pub. 1961); Thompson on Real Property §91.07 at 25 (Michie Pub.
1994); Lange and Leopold, Land Titles and Title Examination,

§349 n. 4, §350, et seq., (Texas

Practice, West Publishing); Walker, The Nature of Property Interests Created by an Oil and Gas
Lease in Texas, 8 Tex.L.Rev. 505 (hereinafter "Walker").
From the Stephens County and Daugherty cases, it is clear that an oil and gas
lease in Texas conveys a corporeal fee simple determinable estate in the oil and gas in place. See
also, Walker, Fee Simple Ownership of Oil and Gas, 6 Tex.L.Rev. at 128 (1928); Walker, 7
Tex.L.Rev. at 8 (1928). As a corporeal fee estate in minerals, a lease, as any other fee estate, is not
subject to loss by abandonment.

Ricane

l, supra,

at 80; Hanks v. Magnolia pgtroleum, supra;

Walker, 7 Tex.L.Rev. at 588. It is nonetheless recognized that the lease will be lost, that is, that title
will revert automatically, upon the happening of the express limitation events (such as a cessation
of production after the primary term or a failure to drill or pay delay rentals during the primary
term). Walker, 7 Tex.L.Rev. 593-94; see also, Shuttle Oil Corp. v. Hamon, 477 S.W.2d 701 at 704
(Tex. Civ. App.-Beaumont

2.

1972, writ refd n.r.e.).

FACTS AND HOLDING.
The conveyance in the Davis case, dated 1901, was a very unusual instrument

and was in the form of a grant of oil, gas, coal and other minerals for the express purpose of
"drilling, mining and operating for minerals ... and operations ... for the production, mining and
transportation of oil, gas, water, coal or other minerals .... " The instrument also provided that if
operations were not commenced within two years, the grant would "become null and void ...
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provided that ... such forfeiture [could be prevented] year to year by paying ... the sum of $10.00
per year, until a well is commenced .... " Completion of the well was to be a full liquidation of all
future rentals due for the term of the grant. Upon discovery of oil or minerals, the term of the grant
was for twenty-five years and as long thereafter as there was paying production.
The grant under this unusual instrument could be characterized variously as
that of a conditional term mineral interest, a conditional paid-up lease, a no term lease, among
others. Most commentators have characterized the instrument as a lease. Indeed, both this Court
and

A

W. Walker have characterized the Davis instrument as a "no term" lease. Fox v. Thorenson,

398 S.W.2d 88 (Tex. 1966) at 91~Walker, 7 Tex.L.Rev. at 15 note 40~ 8 Tex.L.Rev. at 510. Such
characterization is satisfactory if the reader is careful not to conjure impressions of a modem oil and
gas lease with an "unless" delay rental clause during a defined primary term (with a right to return
to rental payment in the event of a dry hole during the primary term), and a "thereafter" clause
measured by continued production.

The modem lease was developed following, and largely as a

consequence of: the Stephens County, Davis, and to a somewhat lesser extent, the Waggoner/Sigler
cases. The point is, the instrument in Davis, while it is similar in some respects to the modem (post
1929) lease, is unique, a 1901 anomaly indicative of the uncertain and vague state of oil and gas law
as it then existed. It is certainly not an instrument on which a major legal doctrine would have been,
or should be, established.
The facts in Davis indicate that four wells were drilled on the subject lands
within the first three years of the grant, at least one of which was productive.

After 1904, there was

no production

or operations on the land. At this time, the lease or mineral rights were owned

approximately

2/3

by the Equitable Mining Company and % by Arnold Oil Company, each

corporations, the charters of which ultimately were forfeited. After forfeiture of Equitable's charter,
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8

its president released its interest to Arnold (and wife), the grantor/lessor.

The lease interest of

Arnold Oil apparently was not released.3 The Texas Company subsequently obtained a lease from
the then mineral owner of a portion of the lands originally covered by the Davis lease and ultimately
established production.

Suit was later filed to determine whether the 1901 lease had continued in

effect.
The Court, consistent with Stephens County v. Mid-Kansas Oil

& Gas,

held

that a determinable fee in the minerals had been conveyed under the 1901 instrument. When the
lessee ceased acting to accomplish the purposes of the lease (to wit: drilling for, operating and
producing oil, gas and minerals), the limitational event of the grant occurred and the lease expired.
In the words of the Court: "The title and rights conveyed to Underwood or his assigns were to be
held and used for no other purpose than mineral exploration, development, and production.

When

that purpose was no longer prosecuted by Underwood and his assigns, their title and estate instantly
terminated."

Texas Co. v. Davis, at 307 (emphasis added).
While it appears evident that the qualified, or determinable estate terminated

ipso facto in Davis as a result of the occurrence of the express limitation on the grant (i.e., nonproduction or operations for minerals), one phrase-commentators,

at least in the minds of some, more recent

has formed the basis of an implied limitation which in recent times, has sometimes

been called the "abandonment of purpose doctrine" or more ethereally, the "implied devotional
limitational purpose doctrine."4 This phrase, in context, is:

3We are not told whether the shareholders/successors
lessors, A. F. Arnold and wife, were one and the same.

of the Arnold Oil Company and the

4For consistency, reference herein to both names of the so-called implied doctrine will be
only to "abandonment of purpose."
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We are convinced: First, that Underwood and his assigns took only a determinable fee under the grant from Arnold and his wife, which terminated long ago; and,
second. that abandonment of the pw:pose for which Underwood and his assigns were
invested with their title and rights in and to the minerals and land was necessarily
fatal to the maintenance of the suit of defendants in error. The evidence is
undisputed, which conclusively shows that those under whom defendants in error
claim entirely and permanently stopped and abandoned the exploration and
development of the 76~ acres and the production of minerals thereon. Their estate
at once terminated without the need of a conveyance. All the oil, gas, and other
minerals remaining in the land reverted to Arnold and wife or their assigns, and
defendants in error had no title to support their suit.
Texas Co. v. Davis at 308 (emphasis added).
It is submitted to this Honorable Court that this one phrase, no more, is the
fountainhead of the so-called "abandonment of purpose doctrine."

V.

OBSERVATIONS
CONSEQUENCES
A.

ON TEXAS COMPANY v: DAVIS AND COMMENT ON SOME
OF ITS EXPANSION.

THE MINERAL ESTATE IN THE DAVIS CASE TERMINATED BY THE
EXPRESS LIMITATION CONTAINED IN THE GRANT AND NOT BY AN
IMPLIED LIMITATION UNDER THE SO-CALLED ABANDONMENT OF
PURPOSE DOCTRINE.
It is clear from the language quoted from page 307 of the opinion that the

determinable, qualified, fee terminated "instantly" when the estate was not used for the "purposes
of the grant," that is when the lessee ceased operations on the premises for "the production ... of
oil, gas ... or other minerals." This is the classic operation of a limitation on a determinable fee and
was the ~

limitation mechanism that the Court had described in Stephens County v. Mid-Kansas

Oil & Gas Co, supra.

The estate did not terminate at some uncertain future time under an

abandonment of purpose theory when the lessee might have been found to have intended to abandon
the premises. The "instant" termination described by the Court is evidence that the Court concluded
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that termination was by virtue of the express limitation on the grant, the same as would occur under
a modem lease. (See also, footnote 1, supra, particularly the reference to Kent's Commentaries).
The decision contains other indicia that the mineral estate terminated by the
express limitation on the grant and not on an abandonment theory. Citing the Stephens County case,
the Court stated:
The grant was not of an absolute fee. The estate conveyed ... was a determinable
fee, inasmuch as the land might always produce minerals in paying quantities,
causing the grant to endure forever, and inasmuch as the intent is unquestionable that
the land was to be used for no other purpose than the drill for and produce the
minerals, and that the grant was to be enjoyed only while the work of mineral
exploration and production was carried on. Stephens County v. Mid-Kansas Oil
Company, 112 Tex. --, 254 S.W. 290.
Texas Co. v. Davis at 306.
Judged by its purpose, the grant was not absolute and unconditional, but qualified,
and the neglect to exercise the rights and privileges conveyed, for the period which
appears here, to the grave detriment of the grantors, is to be taken as a relinquishment and abandonment of them, and that without regard to the acts or intent of the
grantee, short of actual assertive operation.
Texas Co. v. Davis, at 307 (emphasis added). (See footnote 1, supra.)
The quote is a classic description of the automatic termination

of a

determinable fee estate by the express limitation on the grant. The qualified, or determinable estate,
terminated automatically when the lessee ceased (or "abandoned") operations for the production of
minerals.

Intent, as the Davis Court notes, is not a factor affecting termination of such estates.

However, intent would necessarily be a factor if some sort of abandonment theory was involved,
whether "of purpose" or otherwise. That the Court did not want to base termination on any sort of
abandonment theory and consequently confuse the holding of the Stephens County case, is evident
from other language:
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In Grubb v. McAfee, 109 Tex. 535,212 S.W. 464 (1919), this court declined to
hold that the implied obligation to continue the exploration for and production of
minerals, under a lease similar to that to Underwood, was a condition subsequent ,
for breach of which the lease might be forfeited. We see no necessity for changing
the view on that point expressed in Grubb v. McAfee. However, there are expressions in that opinion as to the nature of the lessee's title and as to the plaintiff's suit
being maintainable only on proof of abandonment. which are not consistent with our
conclusions in this case and in the case of Stephens County v. Mid-Kansas Oil & Gas
Company. supra. Much the same practical results are obtained whether the mineral
estate conveyed is regarded as determinable or is regarded as held on condition
subsequent, where there has been a failure of the lessee to perform the obligations,
express or implied, which are essential to the accomplishment of the purpose of the
grant. Our object is to announce a rule which is truly consonant with the real intent
of the contracting parties.
Texas Co. v. Davis, at 309 (emphasis added).
It is evident that the Court wanted to be consistent with the Stephens County
case. To hold that the Davis estate terminated under an abandonment theory and not by the express
limitation on the grant would have been inconsistent with Stephens County, and would have
reinjected into the law much of the confusion that theretofore existed that the Court in Stephens
County had sought to clarify. This point is confirmed upon a reading of Grubb v. McAfee, cited in
the quote above. The Court in Grubb expressly held that a lessee of oil lands under a grant for a
term of twenty years had abandoned his rights. The facts indicated the lessee had drilled as required
by the lease, struck oil and later removed his equipment when the well stopped producing without
expectation of resumption. The Court held that the lease was cancelled on the basis of abandonment
and it was !hat theory that the Davis court, by the quoted language, was seeking to disclaim as
inconsistent with its conclusion there and in the Stephens County case. This is precisely the point
that A. W. Walker made in his discussion of the quote from Davis:
In other words, the Supreme Court not only did not regard this implied obligation
as a limitation but did not even consider it to be a condition subsequent, and
approved the view expressed in Grubb v. McAfee that it was a covenant only. The
court. however. took occasion to disapprove of statements in the latter case that an
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oil and gas lease is a co$'aCt and that the lessee's interest could be lost only bv proof
of abandonment and held that a lease is a conv~yance of a determinable fee and that
the lessee's interest may be terminated by the happening of a limitation on his title.
Walker, 7 Tex.L.Rev. at 595 n. 199.
The Davis Court clearly felt compelled to point out that it was nQt applying an abandonment theory.
The Court's

use, albeit limited, of language such as "abandonment"

or

"abandonment of purpose" is unfortunate and from our current viewpoint, unnecessarily injects a
degree of confusion into the case. Abandonment occurred only in the sense that the lessee had
"abandoned" or "stopped" or "ceased" operation for, or production o~ minerals. Production and
operations had in fact ceased. When "abandonment of purpose" as used in Davis is read as the
semantic equivalent of "cessation of production or mineral operations, the confusion is eliminated.
It is submitted that this is precisely what the Court meant.
"Abandonment of purpose" is, at most an unfortunate and, may it please the
Court, from a current perspective, an inartful characterization of "cessation of production" (or
operations therefor), which was, admittedly, the purpose of the Davis grant. As such, this was the
basis of the limitation described in the Stephens County case and was the basis for termination of
the lease in the Davis case, as well as countless other oil and gas leases since Davis.
A rather limited number of Texas cases have referred to Texas Co. v. Davis
and even fewer cited it specifically for an "abandonment of purpose" concept.

Eliminating those

case references for either unrelated general legal principles or which constitute dicta, there is no case
citing Davis that squarely would support termination of an oil and gas estate under a so-called
"abandonment of purpose doctrine" that would not more properly be characterized under the facts
of each case as the result of the occurrence of the limitational event under express language of the
governing instrument (i.e., cessation of production or operations after the primary term, or payment
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of rentals or drilling during the primary term).

To say that under such state of facts a lessee

"abandons the purpose" of the grant merely begs the question.
continuation of the grant in Davis (i.e., production

The state of facts necessary for

or operations, that is, fulfillment of the

"purpose") did not exist at the critical time, and the lease in Davis, like so many subsequent Texas
leases, simply, instantly, and irrespective of either parties intention, terminated according to the
limitation on the grant. No form of abandonment, of purpose or otherwise, was involved. It is
respectfully submitted that recognition of such a basis for lease termination is but the consequence
of inappropriate or unfortunate language at the inception together with the accretions over time of
non-critical commentary and case analysis.

B.

LEGAL COMMENTATORS VIEW THE TERMINATION OF THE LEASE IN
THEDAV/S CASE AND SIMILAR SITUATIONS AS RESULTING FROM THE
EXPRESS LIMITATION OF THE LEASE AND NOT BY AN ABANDONMENT
THEORY.
1.

A. W. WALKER.
The late A. W. Walker, the recognized "Dean" of Texas oil and gas law wrote

in 1929:
Since the decision in the Stephens County case holding that all ordinary types of
oil and gas leases convey title to the oil and gas in place and create a corporeal
determinable fee estate in these minerals, it is obviously impossible for an oil and gas
lessee to divest himself of his title by abandonment in the correct legal sense of that
term, i.e., a voluntary relinquishment of his estate. The so-called 'abandonment'
cases today in Texas proceed upon an entirely different theory. As will be discussed
in more detail later in connection with the special limitations upon the lessee's estate,
our courts have held that the lease conveys the minerals for a specific purpose,
namely, to mine and operate for oil and gas, and that this purpose is one of the
special limitations upon the lessee's estate, and that when this purpose is no longer
pursued the estate granted ipso facto terminates, not because of the abandonment of
the estate. but because of the happening of one of the events which limits the
duration of the estate .... However. in a number of cases during this later period the
courts. confused apparently by the incorrect use of the term 'abandonment.' have
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evidently considered the lessee's intention to 'abandon' to be essential. ... Some of
the cases during this later period have likewise confused the breach of the implied
covenant to use reasonable diligence in developing the premises with the limitation
on the estate granted, i.e., failure on the part of the lessee to pursue the purpose of
mining and operating for oil and gas for which the minerals were conveyed to him.
The courts in these cases failed to appreciate the Supreme Court's statement in Texas
Co. v. Davis, wherein this distinction seems clearly recognized.
Walker, 7 Tex.L.Rev. 593-95 (emphasis added).

***
[I]t is clear that the court regards the purpose for which an oil and gas lease is
executed as an 'oil and gas exploration, development, and production,' and that that
purpose constitutes a special limitation upon the lessee's estate inasmuch as
cessation of the use of the land for that purpose automatically terminates the lessee's
estate."
Walker, 8 Tex.L.Rev. 494 (emphasis added).

***
The writer has previously taken occasion to criticize the view that the lessee's
corporeal determinable fee estate in oil and gas may be divested by abandonment.
and. with all due re&l)ect.must continue to do so .... the common law authorities are
uniform in the view that a vested corporeal estate of inheritance in land cannot be
divested by abandonment in the absence of a clause in the grant making the
abandonment a special limitation, and then the estate terminates by its limitation and
not by abandonment. Our own courts have many times announced this well-settled
common law principle. '" There was nothing in the prior cases of Texas Co. v.
Davis or Munsey v. Marnet Oil & Gas Co., cited by the Supreme Court in the
Waggoner Estate case, which called for the view announced in the latter case, for
those cases dealt with the abandonment of the purpose for which a lease is executed
as terminating the estate by limitation and not by abandonment of title. The Supreme
Court apparently fails to realize that Texas is the only state, with the possible
exception of Ohio, in which it has ever been held that an ordinary oil and gas lease
conveys a vested corporeal estate of inheritance in the oil and gas ....
There can
clearly be no abandonment unless there is a cessation of the use of the premises for
mineral exploration, development, and production. But, if there is such a cessation,
under the holding of our courts, the lease terminates by virtue of its limitation. and
there is no occasion for calling upon the doctrine of abandonment to support its
termination. In order for there to be an abandonment there must be both cessation
of use and an intent to abandon. In holding that cessation of use alone, without any
proof of an intent to abandon, will terminate the lessee's estate, it is difficult to
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conceive of any situation where the doctrine of abandonment, properly applied, can
be of any practical importance.
Walker, 8 Tex.L.Rev. 505-07 (emphasis added).

2.

EDWINP. HORNER.
Professor and practitioner Edwin P. Homer, who has taught Oil and Gas Law

to two generations of oil and gas lawyers and judges, agrees with A. W. Walker as to the basis of
the termination in the Davis case. In his comments for the Oil and Gas Reporter, specifically on the
case of Shuttle Oilv. Hamon, 477 S.W.2d 701 (Tex. Civ. App.-Beaumont

1972, writ refd n.r.e.),

where the court specifically refused to apply an abandonment of purpose theory, Prof Homer wrote:
The decision that there is no implied special limitation which will cause a lease
with the 'so long thereafter' habendum clause to terminate for failure to conduct
additional exploratory work so long as production in paying quantities continues is
supported by judicial authority. It appears also to be well settled that. in the absence
of express limitations. an interest in an oil and gas lease is a corporeal interest in real
property-that
such interest cannot be lost or terminated by nonuse or by abandonmmt. Although some courts speak of "abandonment" in the same sense as "nonuse,"
it is believed that the abandonment concept is used more akin to that of a special
limitation causing termination rather than nonuse. See, Walker, The Nature of
Property Interests Created by an Oil and Gas Lease in Texas, 7 Tex.L.Rev. 539
(1929), 8 Tex.L.Rev. 483 (1930); Williams and Meyers, Oil and Gas Law §210.1.
42 Oil

& Gas

Reporter at 118-19 (emphasis added).
Professor Homer's Amicus Brie£: filed in opposition to Respondent's Motion

for Rehearing in this matter, unequivocally asserts that the termination of the leasehold estate in the
Davis case was due to the occurrence of the terminable events (cessation of production

or

operations for production, etc.) which constituted the express limitation of the determinable mineral
estate and was not based on a theory of abandonment. See Homer, Brief at 4.
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3.

HOWARD WILLIAMS.
California commentator Professor Howard Williams apparently would agree

with Walker and Homer:
Absent a savings clause, at the end of the relatively short
anytime thereafter, the lease terminates upon the cessation of
modem leases may terminate durinS the primary term. this
provisions in the lease. not to an implied devotional limitation.
litde, if any occasion for the implied devotional limitation to
ordinary lease situation ...

primary term, and
production. While
is due to express
Thus, ... there is
be applied in the

Williams and Meyers, Oil and Gas Law §955.5 at 743 (emphasis added).

Counsel for the Amici and each of the Amici concur with Professor Homer and the
cited portions of A. W. Walker that termination of the lease in the Davis case, as well as in
subsequent cases referring to Davis, was not by "abandonment of purpose," but by operation of the
express limitation contained in the grant. Title to real estate, including oil and gas leases and other
mineral fee interests in a jurisdiction following the ownership in place doctrine and which recognize
such interests as corporeal in nature, cannot be lost by abandonment, whether of purpose or
otherwise.

C.

A CONSTRUCTION OF TEXAS CO. V. DAVIS THAT WOULD IMPLY A
LIMITATION BASED ON AN ABANDONMENT OF PURPOSE DOCTRINE
AND NOT BY THE EXPRESS TERMS OF THE LEASE HAS BEEN SEVERELY
CRITICIZED.
1.

HOWARD WILLIAMS.
Professor Howard R. Williams, who filed an amicus brief in support of the

Motion for Rehearing, has, at least until the present hour, been among the more vocal of the critics
of the so-called abandonment of purpose doctrine. In one particularly critical comment, Professor
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Williams goes to the heart of one of the most valid objections to the "doctrine" when he states
" ...

This harsh remedy would cloud mineral titles because of uncertainty as to whether and wheT

the lease had terminated." Williams and Meyers, Oil and Gas Law, §843.4 n. 9 at 304 (emphasi~
added).

Professor Williams was totally correct on this point at the time this POrtiOl
of his treatise was written. He then saw no need for the "abandonment of purpose" doctrine:
Although initially it was feared that the doctrine of [Texas Co. v. Davis] might
have tremendous impact upon the relationship of the lessor and lessee, in fact, it has
been of little importance.
Evolutional)' changes in the terms of leases have
substantially nullified the doctrine. Thus, ... there is little, if any occasion for the
implied devotional limitation to be apJ>liedin the ordinal)' lease situation ...
Williams and Meyers at §955.5 at 742-43 (emphasis added).

2.

A. W. WALKER.
As heretofore noted, the late A. W. Walker has been especially critical of the

abandonment of purpose as a court implied means oflease termination. "Judge" Walker's seminal
series of articles , "The Nature of the Property Interests Created by an Oil and Gas Lease in Texas,"
appearing in Volumes 7, 8, 10, and 11 of the Texas Law Review, written but a few years following
the Davis case, is replete with criticisms of the apparent abandonment doctrine.

Speaking of the

inconsistency of rules indicating that under determinable fee estates there is no duty to develop the
premises at all, but there is a duty (implied) to develop with reasonable diligence (see 8 Tex.L.Rev.
at 501-02), Walker would renounce the "abandonment doctrine" as unsound:
In the writer's opinion the only proper solution of the difficulties and confusion
engendered by this inconsistency on the part of the court lies in a definite renunciation of the unsound doctrine that the devotion of the premises to the purpose of
exploring for, developing, and producing oil and gas is a special limitation.

MWC: Amicus. pvb 21.1

18

Walker, 8 Tex.L.Rev. at 503 (emphasis added). See also, page 509 where Judge Walker refers tc
the abandonment of purpose limitation as an "alleged" limitation.

3.

HAMILTON MCRAE.
Practitioner and commentator Hamilton McRae has stated: "The abandonmen1

feature of the decision in Texas Company v. Daugherty [sic (Davis)] has been fully replaced by the
doctrine that the purpose of the lease is a limitation upon the lessee's estate so that complete
cessation ofuse for that purpose will terminate the estate." (Citing Stephens County, 254 S.W. 290
(1923).)

McRae, Granting Clauses in Oil and Gas Leases, 2 Southwestern Legal Foundation

Institute at 43.

4.

JOHN LOWE.
Professor John Lowe has recognized that abandonment of a leasehold interest

is inappropriate in states following the ownership in place theory. Citing Texas authority in Oil &
Gas Law: Cases andMaterials (West Publishing Co., American Casebook Series, 1986), the leading
current text on oil and gas, which he co-authored, by Professor Lowe states:
As the principal case indicates [i.e., Gerhard v. Stephens, 442 P.2d 691 (Cat.
1968)], a corporeal interest in land cannot be lost by abandonment.
Hence,
jurisdictions which follow the ownership in place theory have generally reached a
different result from that in Gerhard. See, e.g., Brian v. Valley View Cattle Ranch,
Inc., 35 Colo.App. 428, 535 P.2d 237, 53 O&GR 1 (1975) and Ramsey v. Yunker,
311 Ky. 820, 226 S.W.2d 14 (1950). The statement by a Texas appellate court in
Loomis v. Gulf Oil Corp., 123 S.W.2d 501 (Tex. Civ. App.-Eastland
1938, writ
ref d) is fairly typical:
Since we have held that the instrument manifests an intention to
convey, and did convey, an indefeasible legal title to the minerals, it
follows that we are of the opinion that there is no merit in the
plaintiff's further contention that the rights acquired by the original
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grantee. its successors and assigns. had forfeited by reason of
abandonment. No such Q.uestion could arise. The owner of such
estate may not be divested thereof merely by non user."

Oil and Gas Law: Cases andMaterials (West Pub., American Casebook Series 1986) at 513-14
(emphasis added).
In this text book an entire section is devoted to "Abandonment and Forfeiture of
Mineral Interests" without one mention of the abandonment of purpose doctrine or Texas Co. v.
Davis. Apparently neither the case or the "doctrine" were regarded as sufficiently important to merit
a reference in the case book.
The above views of Professor Lowe are confirmed in his "Nutshell" on Oil and Gas
Law. There he describes the various theories of oil and gas ownership and the legal consequences
of such theories:
THEORIES OF OWNERSHIP OF OIL AND GAS
1.

NON-OWNERSHIP AND OWNERSHIP
IN PLACE THEORIES

[M]any courts have characterized oil and gas rights as a profit a prendre, a right to
go on the land and take some part of the land or a product of it.
Other courts took an approach closer to the ad coelum principle. They rationalized
that since oil and gas were a part of the soil, they were owned in place by the owner
of the land in addition to the exclusive right to explore for, develop, and produce ..
. . These courts characterized oil and gas rights as alee simple absolute estate in the
land, and the right to individual molecules of oil and gas as a determinable interest
that terminates automatically upon capture by another.
The first rule is often referred to as the 'non-ownership' theory ... The second
approach, often referred to as the 'ownership in place' theory, is the majority rule
and has been adopted by Texas, New Mexico, Colorado, and Kansas, among others.
Lowe, Oil and Gas Law (Nutshell Series, West Pub. Co. 1988) at 29-30.

Professor

Lowe further distinguishes corporeal

abandonment:
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from incorporeal

interests on the basis of

(1)

Abandonment of Oil and Gas Interests

Incorporeal rights can be abandoned at common law, while corporeal rights
cannot. The distinction has been applied in disputes over oil and gas rights. In the
classic case of Gerhard v. Stephens (1968), the successors in interest to two
corporations that had been dissolved in 1915 sued to quiet title to oil and gas rights
leased by Stephens to Shell in 1956 and thereafter profitably developed. The
California Supreme Court held that oil and gas rights were subject to abandonment
in California, noting that an earlier case had rejected ownership in place theory as the
law of California. The court reasoned that oil and gas rights were a profit a prendre,
an incorporeal right subject to loss by abandonment. ... The courts in some states
that subscribe to the ownership in place theory take the position that whether the
interest created in a lease is corporeal or incorporeal depends upon whether or not
the granting clause describes the minerals in place. Other courts. including those in
Texa~, have held that a lease ordinarily severs all of the grantor's mineral rights,
including the present right to possession, whatever the language used in the grant.
Lowe,Id

at 31-32

Professor Lowe also opines that abandonment is of little practical significance even in most nonownership states:
The fact of abandonment is rarely found even in non-ownership theory states.
The reason is that abandonment requires a showing both of an extended period of
non-use and an intention to abandon. Because oil and gas rights are the kind of
property interest that one ordinarily may hold for an extended period without
development and because development is the only way to use them. it is difficult to
find evidence of intention to abandon. The courts have uniformly held that non-use
by itself does not establish the requisite intent, thought the length of the non-use may
be considered in determining the intent. The California courts alone have been
willing to consider the length of the non-use in conjunction with the existence of
economic conditions that would make future use of the rights unlikely in order to
find the requisite intent. Therefore. except in California. application of the common
law doctrine of abandonment to oil and gas rights in a non-ownership theory state is
of little practical significance.
Lowe, Id at 33-34.
Professor Lowe notes that oil and gas rights are of a nature that they may be held for
extended periods without development.

The comment, assuming the proper factual context, is

correct. Retention of the lease during such extended, but implicitly, reasonable, periods obviously
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would be thwarted by the possibility of abandonment, particularly one implied by a court. As with
his casebook, Professor Lowe's nutshell contains

1lQ

mention of Texas Co. v. Davis or a doctrine of

abandonment of purpose.

D.

ASSUMING ARGUENDO THE EXISTENCE OF AN IMPLIED LIMITATION
BASED ON AN ABANDONMENT OF PURPOSE THEORY, THE "IMPLIED
LIMITATION" WOULD APPLY IF AT ALL, ONLY DURING THE PRIMARY
TERM, ALTHOUGH EXISTING AUTHORITY WOULD DENY ITS APPLICATION EVEN THERE.
Texas Co. v. Davis, Stephens County v. Mid-Kansas, and to a somewhat lesser extent,

Waggoner Estate v. Sigler, resulted in the provisions of the oil and gas lease becoming more
uniform. Lessors and lessees had a better idea of the legal concepts involved and consequently, how
best to design the trade consistent with the nature of their interests. Primary terms were shortened.
Both the primary and secondary terms became more discreet.

The "unless" delay rental clause,

operative during the primary term, became standard and in many forms was amended to allow a
lessee to return to drilling or to the payment of rentals where a dry hole was drilled or a producer
ceased production during the primary term. This amendment, common to many but not all, of the
"new" forms eliminated any question that a lease had been abandoned by the drilling of a dry hole
(or the cessation of production) during the primary term. Lease forms were amended to provide
clearly that production (or named substitutes therefor, such as the payment of shut-in gas royalty or
the conduct of operations) was required to keep the lease in force. The old, unusual forms such as
that in the Davis case gave way to improved forms better expressive of the parties' intentions and
better addressing the circumstances the industry had learned might arise in oil and gas operations.
Under the new forms, there was little place, if it ever existed, for a termination doctrine based on
any form of abandonment.
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Accordingly, a number of authorities would limit the operation of any abandonmen

of purpose, if at all, to the primary term of a lease since the common lease forms expressly provide
for termination of the estate in the secondary term upon cessation (or non-existence) of production

Professor Williams makes this point in the material quoted above at page 18 herein taken frOIT
§955.5 of his treatise at pages 742-43, to which reference is made again. Professor Williams
elsewhere also states:
This view that the lease contains an implied special limitation operative during
the primary term has had little importance, however .... Reference to the theory of
this implied special limitation has been made in later years only for the purpose of
finding it inapplicable under the circumstances of the particular case before the court .
. . . The implication by the court in Texas Co. v. Davis of a special limitation was
perhaps in accord with the intent of the parties to a lease providing for a long primary
term during which no rentals were payable; such implication does not appear to
accord with the intent of the parties to a modem lease providing for a relatively short
primary term. Since the lessor has not insisted upon production until the eJld of the
primary term, it would seem in accord with the intent of the parties that the lessee be
given the full benefit of the exploratory period.
Williams and Meyers, Oil & Gas Law, §604.3 at pp. 60-61 (emphasis added).
From the quote, it would appear that Professor Williams would also confine the
abandonment of purpose doctrine to the facts of the Davis case.
A. W. Walker would limit the abandonment theory, if it would be applicable
anywhere, to the primary term:
[A]s a matter offact, the practical importance ofthe possibility of the termination
of the lessee's estate by virtue of the cessation of the use of the premises for the
purpose which our courts have called a limitation ... may be easily over-emphasized. It cannot possibly have any importance after the expiration of the exploratory
term for the continuance of the estate then depends entirely upon the continued
production of oil or gas. So long as the premises produces oil or gas the estate will
endure. and. as long as it ceases to do so. the estate terminates by its own terms. And
during the exploratory (primary) term, express contractual provisions in the ordinary
modern type of lease specifically cover all development required of the lessee, and
the penalties for the failure to perform, in all situations save one, to wit, where a
producing well has been brought in.... Of course, if production from the producing
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well should for any reason cease prior to the expiration of the exploratory term, a
situation would result where this alleged limitation might assume operative
importance. However, most leases provide for this contingency by stipulating that
the lessee shall have the right to resume drilling operations within a certain time after
production ceases.
Walker, 8 Tex.L.Rev. 508-10 (emphasis added).
Cases announced subsequent to Judge Walker's comments would not apply an
abandonment theory even in the primary term. In Colby v. Sun Oil Co., 288 S.W.2d 221 (Tex. Civ.
App.-Galveston
termination

1956, writ refd n.r.e.), the court did not find abandonment or other basis for lease

where a dry hole was drilled during the primary term of a lease providing for

termination unless delay rentals were paid. The court held that drilling the dry hole rendered the
lease indefeasible for the primary term. It was interesting to note that the court cited Texas Co. v.
Davis for other general legal principles involving the nature of determinable fees, but did not apply
the "abandonment of purpose doctrine" to terminate the lease for the duration of the primary term
where no further operations were conducted, production obtained or rentals paid. For similar cases
see, Baker v. Huffman, 271 P.2d 276 (S.Ct. Kansas 1954); Murphy v. Garfield Oil Co., 225 P. 676,
680 (S.Ct. Ok. 1923); Long v. Magnolia Petroleum, 89 N.W.2d 245 (S.Ct. Neb. 1958). See also,
Gay v. Grinnan, 218 S.W.2d 1021 (Tex. Civ. App.-Texarkana

1949, writ refd n.r.e.). This case

involved a ninety-nine year lease and it was alleged that there had been no development for twentyeight years.

Lease termination was refused without mention of Texas Co. v. Davis or the

abandonment of purpose theory.
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VI.

TIIE MAJORITY OPINION IS SUBJECT TO THE POSSffiLE MISINTERPRETATION
THAT TITLE TO AN OIL AND GAS LEASE MAYBE LOST BY ABANDONMENT OF
PURPOSE.
In Rogers v. Ricane Enterprises (ttRicane II"), 37 Tex.S.Ct.J. 995 (1994), this Court clearly

indicated that abandonment of title is not recognized in Texas. Ricane II, at 997. However, in the
next sentence, the Court stated the Davis doctrine has been repeatedly affirmed, citing several Texas
cases.

If, by "Davis doctrine," the court means that oil and gas leases are subject to termination

upon cessation of production or mineral operations, that is, upon the occurrence of the limitational
event contemplated by the express language of the lease, then, consistent with the views expressed
herein by Professors Homer and Walker, Amici would urge that the Court's statement is correct.
This Court appears to be adopting this interpretation by its language in Ricane II that the lease in
Davis terminated "at once" when the grantee "entirely and permanently stopped and abandoned the
exploration and development of the property."s Id at 997. Amici would agree also with the Court's
statement that the title to the assigned acreage in Ricane II had not terminated because production
and operations had not" ... entirely and permanently stopped and abandoned ... " by virtue of the
continued

production-and

operations from the unassigned portions of the base lease.

The

Superior/Westem drilling assignment was made in contemplation that production from the base lease
necessarily would maintain the acreage covered by the partial assignment.

Otherwise, the long-

standing rule ofindivisability oflease covenants would be violated (see, Waggoner v. Sigler, supra;
Ricane I, supra; see also, Snell, Landman Magazine, July/August 1994 at p. 67) as would the

Use of "abandoned" inRicane II as in Davis is, may it please the Court, inappropriate under
current industry and oil and gas legal usage. Amici respectfully suggest that continued use by the
courts of the word "abandoned" or its derivations, although taken from its unfortunate initial use in
the Davis opinion, tends to continue the confusion that this Court laid to rest by the trilogy of cases
heretofore discussed.
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express language of the base lease (" ...

[if the premises] shall hereafter be owned in severalty or

in separate tracts, the premises nevertheless shall be developed ... as one lease.") Id at 995.
If, however, by such reference to the Davis case the Court means that the so-called
abandonment

of purpose doctrine under which title to a Texas oil and gas lease may be lost by

abandonment,

then the Amici would respectfully urge that the Court is incorrect.

If the latter

interpretation was the intention of the court, then by the referenced language in Ricane II the Court
is stating that "abandonment of title" is not recognized in Texas, but "abandonment of purpose" is
or will be recognized. Merely stating the proposition illustrates the problem.
Abandonment is abandonment.

To attempt a distinction between an "abandonment

of title" and an "abandonment of purpose" is to become involved with a distinction that makes not
a logical or practical difference. Whether title is lost by an "abandonment of purpose" or common
law abandonment-the

result is the same: the title to the lease is gone. And, as Professor Williams

has asked, "when" and under what circumstances ("whether") would such abandonment take place?
The title examiners, oil and gas producers
need the answer to this question.

.D.llil

purchasers, and the sources of their investment capital

Only a jury finding sustained by a final appeal can answer the

question if the abandonment doctrine is applicable in Texas.
Amici respectfully urge that any confusion that an "abandonment

of purpose"

theory is extant in Texas resulting from the Court's language in Ricane II be eliminated by a
clarifying statement that title to Texas oil and gas leases cannot be lost by any form of
abandonment,

whether of purpose or otherwise. As noted in the first paragraph of this

section, such a statement could be made consistent with Texas Co. v. Davis without the need
to overrule Texas Co. v. Davis and in keeping with the court's statement in Ricane II. Further,
it would appear that such a clarification could be made without a full opinion following
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rehearing by a short per curiam denial of Respondent's

Motion for Rehearing.

See the Court's

per curiam refusal application for writ of error in Amoco Prod. Co. v. First Baptist Church of Pyote,
611 S.W.2d 610 (Tex. 1981).
If this Court, however, should grant rehearing in this case, it is respectfully suggested
for reasons indicated above and to follow, that the Court take such occasion to overrule Texas Co.
v. Davis only insofar as the case would imply a limitation other than that effected by the express
terms of the determinable oil and gas grant (i.e., a failure or cessation of operations or production
of minerals).

If the Court is not inclined to overrule Texas Co. v. Davis in such a manner, it is

respectfully suggested, in view of the sanctity of our Texas land titles and the other reasons to
follow, that Texas Co. v. Davis be narrowly circumscribed and the so-called "abandonment of
purpose doctrine" limited to the facts of the Davis case. The case in no event should be extended
as Respondents urge.

VII.

RECOGNITION OF AN ABANDONMENT OF PURPOSE DOCTRINE AND ITS
EXTENSION TO AN ASSIGNMENT OF AN OIL AND GAS LEASE BETWEEN
WORKING INTEREST OWNERS WOULD BE UNWARRANTED AND WOULD HA VB
SERIOUS CONSEQUENCES:
A.

EXISTING AUTHORITY HAS REJECTED APPLICATION
MENT OF PURPOSE TO A LEASEHOLD ASSIGNMENT.

OF ABANDON-

In Shuttle Oil Corp. v. Hamon, 477 S.W.2d 701 (Tex. Civ. App.-Beaumont

1972,

writ ref d n.r. e.), the court refused to apply the "abandonment of purpose" doctrine to a partial
assignment of an oil and gas lease:
Plaintiffs' first and primary point of error is that the trial court erred in not
holding defendant's interest in the leasehold estate terminated by virtue of an implied
limitation requiring use of such estate for the purpose for which it was granted.
Plaintiffs argue that there is implied into the assignment under which defendant
claims, a special limitation to the effect that the interest conveyed shall endure only
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so long as it is used for the purpose of exploring for or production of oil, gas and
other minerals. This point is overruled.
It must be kept in mind when considering the problems involved in this case that we
have an assignment and not an original lease. There is no provision in this
assignment for a fixed term or for a continuation of the assignment so only so long
as production continues. It expressly provides for termination only for failure to drill
the well. It is admitted that the assignment in question contains no express provision
requiring the well to be completed for production or that continued production or
operation is necessary for perpetuation of the interest assigned.

Shuttle Oil v. Hamon at 703 (emphasis added).
The court continued: "There is considerable doubt that a leasehold interest may be lost by
abandonment under the present authorities in this state." (Citing Walker, 7 Tex.L.Rev. 539,593.)

Shuttle Oil Corp. v. Hamon. at 705; see also, the comment of Professor Ed Homer, supra.
It is interesting to note the dilemma in which Shuttle Oil plaintiffs found themselves;
they had urged termination of the lease based on some theory of abandonment when the logical basis
of their complaint was non-development, the typical remedy for which is damages, as the court
noted:
Plaintiffs make a special point in their briefs that they are not relying upon an
implied covenant to develop the leasehold interest involved, and attempt to
distinguish their position as one of "non-user." Yet, plaintiffs fail to demonstrate to
this court how defendant could have complied with their contended requirements,
other than to continue to develop the lease. We fail to see any real distinction, and
think this case is controlled by W T. Waggoner Estate v. Sigler Oil Co., 118 Tex.
509, 19 S.W.2d 27 (1929). The mineral owners [in Waggoner Estate v. Sigler]
contended the implied covenant to reasonably develop was a limitation upon the
leasehold estate, but the court held such implied obligation was a covenant and not
a condition of limitation and the mineral owners' cause of action would be one for
See that opinion for the many cases cited. See also, Henshaw v. Texas
Natural Resources Foundation, 147 Tex. 436, 216 S.W.2d 566 (1949).
damages.

Id at 704 (emphasis added).
Shuttle Oil v. Hamon and Ricane II both involved the issue of whether an
abandonment theory would be applied to an assignment of an oil and gas lease. Amici urge that the
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Shuttle Oil case is controlling and dispositive of the issue in Ricane II (see also, the comment of
Professor Ed Horner, supra.)

B.

TITLES, FlITURE AND EXISTING, WOULD UL TIMATEL Y BE SUBJECT TO
JURY DETERMINATION
AND WOULD DESTABILIZE; FUNDS FOR
MINERAL INVESTMENT WOULD LIKELY DISAPPEAR.
If oil and gas leases, whether acquired originally or by assignment, are subject to loss

by abandonment, title opinions based on examination of record title necessarily would be subject
to categorical disclaimers for title losses arising from abandonment.

Title would depend on fact

issues not revealed in the public records. Title would depend on answers to such questions as: Was
there an apparent act of relinquishment of a right? Was there an intent to abandon? Was there a
period of time sufficient to infer such an intent? How long is such a period of time? Title examiners
will not be able to answer these and many other basic fact questions. The examiners will have to
disclaim the possibility of title loss by abandonment in their opinions. Title certainty would become
illusory.
" ...

The problem would be, quite candidly, is as Professor Williams has already noted

whether and when" was the interest abandoned.

(See page 18, supra.) On this issue, the

stability of an industry largely depends. It is respectfully submitted that the minority in Ricane II
can offer no guidance to the title examiner on whether and when loss of title by abandonment of an
oil and gas lease would occur.

The existence of title, vel non, would become the ultimate jury

question. The title examiner's role will be eclipsed by that of the jury which will have the final
trump over the examiner. The value of mineral properties will be adversely affected and sources of
capital to finance Texas mineral exploration and development will seek less speculative investments.
For the same reason, prospective purchasers of existing mineral properties will be less likely to
purchase and will elect to forego the purchase in favor of a more secure investment elsewhere.
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C.

UNLIKE IMPLIED COVENANTS IN A LEASE SITUATION, THE COURT
SHOULD NOT IMPLY TERMS IN TRANSACTIONS BETWEEN SOPIDSTICATED LEASE OWNERS.
The assignment in Ricane II was a simple drill-to-eam assignment which, unlike the

typical oil and gas lease, but in common with industry usage, did not contain a purpose clause. The
minority would make multiple implications for the parties in a contractual transaction between
sophisticated working interest (i.e. lease) owners.

1.

IN THE OIL AND GAS CONTEXT, THE COURT SHOULD NOT
EXPAND THE IMPLICATION OF CONTRACTUAL PROVISIONS
BEYOND THE LESSOR-LESSEE
RELATIONSHIP.
The primary area where the law has implied covenants is in the context of an

oil and gas lease between a landowner, that is, the lessor, and the oil company, the lessee. The
courts over the years have developed a number of implied covenants which, unless expressly
negated

or otherwise addressed by the parties, establish a standard of conduct between the

sophisticated lessee and the lessor, who in the typical situation is not as sophisticated.

See, MerrilL

Covenants Implied in Oil and Gas, 2nd ed. §§222, 223. See also, Hemingway, The Law of Oil and

Gas, §8.2 at page 543. (West Publishing 3rd ed. 1991). As a general rule, the law has not implied
covenants or other contractual provisions in transactions between lessees and similar sophisticated
parties. See, Exxon Corp. v. Atlantic Richfield Co., 678 S.W.2d 944 (Tex. 1984). The Superior Oil
Company and Western Drilling Company in the partial assignment which is the subject of the
Rogers/Ricane

dispute, were sophisticated working interest owners, and as such were capable of

contracting for themselves. These parties, unlike many lessors, do not need such protections as the
law of implied covenants affords landowners.
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Moreover, the areas in which Respondents now would have the Court imply
contractual provisions are areas where the courts generally have not implied contractual provisions
regardless of the status of the parties. As between lessors and lessees, the law has implied a number
of covenants which are now commonly recognized, i.e., implied covenants to protect against
drainage, of reasonable development, marketing, etc. As a general rule, this is as far as the law of
implied covenants has been extended.

The Respondents would have the courts imply contractual

provisions in a transaction between working interest owners in two fundamental areas not heretofore
breached by judicial implication:
transferred

by that conveyance.

the puq>ose of a conveyance and the limitation on the estate

See, Ricane I, 772 S.W.2d at 79; see also, Exxon v. Atlantic

Richfield, supra; Waggoner v. Sigler, 19 S.W.2d at 29-32. Note that this is a double implication.
That is, the court is asked first to imply a pUl:pose to the assignment between the parties, and
secondly, under the abandonment of purpose doctrine, to imply a limitation, with consequences
much more severe than in the case of a violation of a mere covenant. This double implication, both
of the purpose for the grant and the means of its termination, simply would place too great a legal
burden on a theory as tenuous as "abandonment of purpose." This is too great a role for implication,
particularly in transactions between experienced business people.

2.

THE COURT WOULD BE IN A SITUATION OF HAVING TO CHOOSE
TO IMPLY ONE FROM A MULTIPLICITY OF PURPOSES THAT
PARTIES MAY HA VB TO AN ASSIGNMENT TRANSACTION.
Before a purpose could be implied to a transaction, the court necessarily

would need a basis to inform its choice of the purpose it would deem the parties to have. The
Respondents'

position that a purpose be implied for a partial assignment of a leasehold interest

presumes that: (1) the parties in an assignment only have one purpose; (2) such purpose is always
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the same; and (3) the purpose of ~

party is the same for the same assignment.

These factual

presumptions are not so.
There are many purposes which parties in varying circumstances may have
in entering assignments and farmouts.

It is not unusual for each party to have multiple purposes.

Commonly also, an assignor or farmor will have one or more purposes and an assigneelfarmee will
have other purposes.

How would a court know which one purpose to imply? It is a matter of

industry knowledge and practice that parties to assignments and farmouts have many and varying
purposes and inducements for their contracts.

For a partial compilation and discussion of the

multiple purposes that a farmor/assignor may have in granting an assignment, and a farmee/assignee
may have in accepting an assignment, see Analyzing Oil and Gas Farmout Agreements, 41
Southwestern Law Journal 759, at 778-82 by John S. Lowe. This article was funded by a grant of
the Oil and Gas Council of the State Bar of Texas. See, W. A. Moncriefv. Louisiana Land and

Exploration Co., 861 P.2d 516 (Wyo. 1993). The court would simply have no way to make such
a choice for sophisticated business people. It is not properly incumbent on a court to make such a
choice.

D.

RECOGNITION OF AN ABANDONMENT OF PURPOSE DOCTRINE COULD
RESULT IN A DE FACTO OVERRULING OF WAGGONERESTATE V. SIGLER

OIL Co., 19 S.W.2D 27 (TEX. 1929).
Since the bright line Waggoner v. Sigler case, it has been clear that the typical
remedy for breach of an implied covenant is damages, although an equitable alternative decree might
be available in the unusual or egregious case. See, Smith and Weaver, 1 Texas Law of Oil & Gas
at 254-55 (1993). Profitability of the proposed development operation is a legal predicate for the
application of the implied covenant.
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As heretofore noted,

abandonment or cancellation of the leasehold was rejected in the Waggoner case as a proper remedy.
If the abandonment of purpose theory is recognized, a new remedy allowing termination of leases
and assignments (wholly or partially) would be created. Litigation over the implied covenant of
reasonable development, and others, would greatly diminish. Potential litigants would no longer be
constrained by the requirements to prove profitability of proposed operations and that such
operations would be undertaken by a prudent operator, but instead would seek termination of
undeveloped leaseholds, both laterally as to undeveloped areas and horizontally as to undeveloped
subsurface horizons, based on the abandonment theory. The pleading and proof requirements for
implied covenant litigation would be eliminated, and from the plaintiff's perspective, termination
of all or a portion of a producing lease may well be a more desirable remedy than mere damages.
Thus, the Waggoner case is effectively overruled.

E.

RECOGNITION BY THIS COURT OF AN ABANDONMENT OF PURPOSE
DOCTRINE COULD RESULT IN ADE FACTO OVERRULING OF SUN OIL V.
JACKSON, 783 S.W.2D 202 (TEX. 1989).
This Honorable Court recently held that there is no implied covenant of further

exploration in Texas. Sun Oil v. Jackson, 783 S.W.2d 202 (Tex. 1989). By this opinion, the Court
in effect told the lower bench and bar "we really meant what we said in 1959." See, Clifton v.
Koontz, 325 S.W.2d 684 (Tex. 1959). These two cases make it clear that in Texas, as in other major
producing states such as Oklahoma, (see, Mitchell v. Amerada Hess, 638 P.2d 441 (Okla. 1981» the
implied covenant of further exploration is not recognized.
Claims for "further exploration" and those based on abandonment each necessarily
involve allegations of inaction by the lessee or assignee.

The recognition by this Court of an

abandonment of purpose mechanism by which a lease or assignment (or part thereof) may be held
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to have tenninated, as a practical matter would have much the same effect as if an implied covenant
for further exploration was, in fact, recognized. However, under an abandonment of purpose theory,
a litigant would not be burdened with the profitability and other proof requisites applicable to those
recognized implied covenants (see, discussion in VIlD. above) and would thus have the incentive
to seek under an abandonment theory what this Court has repeatedly said could not be done under
the law of implied covenants.

Further, and as noted in VIlD.

above, the litigant under an

abandonment theory would not be seeking damages, but the entire interest free of the lease or
assignment. Respondents' plea that this Court recognize an abandonment of purpose as a practical
matter is a not so subtle attempt to overturn the effects of both Waggoner v. Sigler and Sun Oil v.
Jackson.

F.

RECOGNITION OF AN ABANDONMENT OF PURPOSE DOCTRINE AND
EXTENSION OF IT TO ASSIGNMENT TRANSACTIONS WOULD LAY A
PREDICATE FOR FUTURE EXPANSION TO OTHER CONVEYANCES AND
TRANSACTIONS.
Should the Court extend the abandonment of purpose theory to a simple assignment,

the logical foundation would be established for extension of an abandonment theory to other
transactions and conveyances, with unpredictable but likely disasterous consequences.

Expansion

of the abandonment theory would be the first iudicial step down the slippery slope. Once that step
is taken, would abandonment of purpose be applied:
•

To mineral deeds conveying mineral fee estates, either perpetually or for a
defeasible term (i.e., for twenty-five years and as long as oil and gas
produced in paying quantities)? Note that mineral deeds, the same as oil and
gas leases and assignments, convey corporeal fee estates .

•

To perpetual or term royalty grants?
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•

To blanket assignments of oil and gas leases whether or not an overriding
royalty is reserved? Note that it is common industry practice for employee
or contract landmen to lease blocks of acreage and later assign by blanket
assignment the leases to its principal or employer, sometimes with reservation of an overriding royalty interest. What would keep such a landman, or
more problematically, a stranger to the assignment from alleging before a
jury that the assignee had abandoned the implied purpose of the assignment?
Note that the Ricane group is a stranger to the Superior-Western assignment
and that Superior is not a party to the dispute.

•

To paid-up leases? These leases, where the yearly rentals for the entire
primary term are paid upon lease execution for the full term of three, five, ten
or more years, are common and serve a useful purpose. Note that the lease
in Davis could be construed as a "paid-up" or "earned" lease and apparently
was so construed by the Court of Civil Appeals. See 232 S.W. 549.

•

To effect a "Pugh" clause in the oil and gas lease?6 The same effect could be
given logically to lands covered by mineral or royalty deeds not wholly
included within a unit. And, in all of these situations, the "abandonment"
might be implied to apply both vertically and horizontally.

•

To a pooling clause in a lease? Once a lessee exercises the pooling rights
under a lease by pooling a part of the lands covered by a lease, or only a
particular horizon thereunder, can it not be alleged that the lessee has
"abandoned the purpose" of pooling for subsequent units that otherwise the
~essee might elect to form later?

•

To surface, non-mineral titles? Consider the instance of a simple deed from
husband to wife (or to children) or from friend to friend, as a gift. Could it
later be implied by a court that the "love and affection" purpose of the deed
was abandoned should a divorce, or bad personal feelings subsequently
develop?

6Hemingway describes a "Pugh clause" as a provision whereby portions of lands under
lease but outside a pooled unit, will not be held by production from the unit. Consequently,
portions of leased lands lying outside a unit must be maintained by production (or rental
payments) from such outside lands. See, Hemingway, Law of Oil and Gas, West Pub. Co. 3rd
ed. 1991 at §713 pp. 464-65.
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G.

TEXAS CO. v: DAVIS SHOULD NOT BE EXPANDED
DORMANT MINERAL STATUTE.

AS A DE FACTO

Some urge on policy grounds that Davis should be expanded as a means to obtain the
benefits which in other venues and in other circumstances, might be achieved under dormant mineral
legislation or under a liberative prescription scheme such as applies in Louisiana. Indeed, California
Professor Howard Williams, his previous criticisms of Texas Co. v. Davis notwithstanding, would
now apply Texas Co. v. Davis on policy grounds, as a de facto dormant mineral statute. Oklahoma
Professor Owen Anderson (co-author with Professor John Lowe in the casebook noted earlier') as
evidenced in his recent Amicus Brief also would so use Texas Co. v. Davis. Much of Professor
Anderson's

Amicus commentary supports the non-recognition

of an abandonment theory in a

jurisdiction such as Texas.
Current arguments of Professors Williams and Anderson aside, stronger countervailing policy arguments exist in Texas to using the Davis case and its so-called "abandonment" theory
as a pretext for judicial provision of dormant mineral relief:
•

Apart from concerns with judicial legislation, it is too late for recognition of
a dormant mineral scheme in Texas. Texas signally adopted the ownership
in place theory in 1915 and we cannot now change eighty years of case law
and the subsequent titles to corporeal mineral fees which issued on the basis
of the ownership-in-place doctrine. (See, Texas Company v. Daugherty, 176
S.W. 717 (Tex. 1915) .

•

Recognition of the Davis case on such a policy basis and for such policy
benefits is clearly a legislative matter, one on which the legislature has

'The Anderson/Lowe case book in a separate section devoted to dormant mineral concerns
does not mention Texas Co. v. Davis or its abandonment of purpose doctrine as a basis for benefits
the authors desire from dormant mineral legislation. In this regard, the case book is consistent with
its treatment of "Abandonment and Forfeiture."
See, Anderson, Lowe, et ai, Oil & Gas Law:
Cases andMaterials, West Pub. Co. 1986 at pp. 513-24 (Abandonment and Forfeiture) and at pp.
524-334 (Dormant Mineral Legislation). Texas Co. v. Davis is not mentioned at all in the case
book.
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spoken definitively in the Mineral Interest Receiver Statute. See, Tex. Civ.
Prac. & Rem. Code §64.091. The statute is used routinely by oil and gas
lawyers and is in fact achieving the intended legislative goals, see, e.g., Gray
v. PHI Resources, Ltd, 710 S.W.2d 566 (Tex. 1986) .
•

Few mineral producing states have adopted dormant mineral legislation and
even fewer major producing states have adopted it. The Anderson/Lowe case
book indicates that perhaps only a fourth of the states have adopted such
legislation and these were often at the behest of surface developers. The
authors also note that in a number of instances where such legislation has
been adopted, it has been held unconstitutional. See, Anderson, Lowe, et aI,
Oil & Gas Law: Cases & Materials at 531-34. In any event, where such
legislation has been adopted, the legislation typically provided routine,
convenient mechanisms available for owners to avoid its application, such as
the mere filing of an affidavit at reasonable time intervals. In!lQ state has
such legislation been judicially imposed and certainly not on such a tenuous
basis as an implication of an intent to abandon fee title at some uncertain
point in time on some uncertain basis.

•

Both Professors Williams and Anderson seem to acknowledge in their briefs
that a judicial recognition of Texas Co. v. Davis would necessarily involve
a rather dramatic shift in the law. Such a "paradigm shift" is best left to the
legislature-and,
as noted, the legislature has acted.
As Texas title
examiners can attest to the professors, the Mineral Interest Receiver Statute
is working well.

•

Contrary to the statements of Professors Williams and Anderson, the
abandonment of purpose doctrine is not important in Texas as a means of
clearing land titles of dormant interests "because it is the only means of
doing so." The "doctrine" as indicated above is not a recognized doctrine in
Texas (for any purpose) and as far as this title examiner knows, has never
been used to clear a Texas title. It is the limitation feature in the Texas oil
and gas lease that serves the function Professor Anderson attributes to the
abandonment of purpose theory in his Amicus Brief Further, Professors
Williams and Anderson are referred to the Texas Mineral Interest Receiver
Statute noted herein.

•

Professor Anderson would expressly apply the abandonment of purpose
doctrine "to all manner of oil and gas interests that are commonly carved out
of or emanate from the oil and gas lease." This comment is, in a word,
alarming. Professor Anderson by this open-ended invitation to the Court
would not walk, but deliberately run down the slippery slope into many of
the problem areas described in Section VII.F. above.
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•

Although the case book co-authored by Professors Anderson, Lowe, et ai,
does not mention Texas Co. v. Davis or the so-called abandonment of
purpose doctrine in its sections discussing dormant mineral interests (or
elsewhere), the case book does note that a number of states have used
statutory mechanisms other than a dormant mineral approach to address the
"dormant mineral problem." Texas is mentioned as one of these other states
and the text cites the unclaimed property statute (Texas Property Code
§§74.001, et seq.) as the Texas "approach." Under this statute, unclaimed
proceeds of production are held after an initial period by the State and
ultimately escheated. The title to the underlying mineral estate, however, is
not affected. It is difficult to see the direct relationship of this statute to the
dormant mineral "problem." The text, however, omits any discussion of the
Mineral Interest Receiver Statute (Tex. Civ. Prac. & Rem. Code Ann.
§64.091, et seq.) and predecessors, discussed above, which does in fact
address the dormant mineral "problem" quite satisfactorily.
Reference is made to the professors' case book for a discussion of the
problems faced by states passing dormant mineral legislation.
See,
Anderson, Lowe, et ai, Oil and Gas Law: Cases andMaterials, at 530-34.

VIII.

CONCLUSION.

Texas Co. v. Davis, at least as it has been interpreted by some as creating the doctrine of
abandonment of purpose as a means for lease termination (other than by operation of the limitation
in a determinable lease grant), is an historical anachronism.

It involved a unusual form of grant.

The case was written when our law was in flux and before various and competing oil and gas
conveyances coalesced into the more modem "unless" lease form. The holding of the case has been
the subject of much dispute and criticism, particularly in earlier years. Until recently, many oil and
gas lawyers came to regard the case with little significance to present day oil and gas titles. Texas

Co. v. Davis certainly is not an appropriate foundation on which to base a major title doctrine.
Recognition of an abandonment of purpose theory under Davis as a separate means by which title
to an oil and gas lease may be lost would constitute the creation of a major doctrine by this Court.
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The application of such a doctrine to a non-purposive simple assignment between working interest
owners would in fact constitute a major expansion of the illegitimate doctrine.
A. W. Walkerin 1928, wrote:
[M]any of the early decisions on [oil and gas] in this state, which have never been
expressly overruled, are, by reason of the effect of recent decisions, no longer
authoritative, and serve but to mislead those unfamiliar with the progress of this
branch of the law. And indeed, in some instances, these early cases have seemingly
confused our present courts, or else there has been a failure to properly appreciate
the far-reaching effect of the principles enunciated in recent Supreme Court
decisions, with the result that our reports today contain a heterogenous mass of cases
many of which are obviously conflicting and extremely confusing to the searcher
after the law.
Walker, Fee Simple Ownership o/Oil & Gas in Texas, 6 Tex.L.Rev. at 125-26. Texas Co. v. Davis
is one of the cases that Judge Walker most likely had in mind when he wrote these words, as
pertinent today as then.
Counsel for Respondents do not speak for the majority of the oil and gas industry, and
although counse~ for present purposes, would have it otherwise, Texas Co. v. Davis, as Respondents
would interpret it, and the "abandonment of purpose doctrine" are not foundational oil and gas law. 8
For reasons previously indicated, Amici respectfully urge that Respondents' Motion for Rehearing
be overruled, and that this Honorable Court take the opportunity to clarify any apparent language
in Ricane II to the contrary, and hold that Texas Co. v. Davis does !lQi support a theory of
abandonment of purpose as a means of termination of an oil and gas lease other than by operation
of the express limitation on the lease.

ll£rnest Smith and Jacqueline Weaver in their comprehensive three volume treatise on Texas
Oil and Gas Law intentionally do not cite Texas Co. v. Davis or the so-called abandonment of
purpose doctrine. There was no need to- Texas Co. v. Davis is not foundational oil and gas law.
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In the event, however, that Respondents' Motion for Rehearing is granted, Amici urge that
Texas Co. v. Davis be overruled to the extent it would recognize any manner by which an oil and
gas lease may be abandoned (whether of purpose or otherwise) or, in the further alternative, that the
holding of Texas Co. v. Davis be held confmed to the facts of that particular case.
This case has been in litigation too long. Justice would indicate repose for the litigants and
for the Texas titles affected by this long-standing dispute.
Respectfully submitted,

Melvin W. Cockrell, Jr.
State Bar No. 04465000
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